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Abstract 
The successful prosecution of sexual offences is regularly frustrated because jurors, judges and legal 
counsel embrace prejudicial stereotypes about what constitutes consent to sexual intercourse. In 2004 
the Tasmanian Parliament instituted reforms to the state’s Criminal Code that inserted a statutory 
definition of consent in s 2A and imposed additional constraints on the availability of the defence of 
mistaken belief in consent in s 14A. These changes were amongst the most progressive in the 
common law world. The reforms were designed to ensure that the issue of consent to sexual conduct 
would be evaluated according to standards of mutuality and reciprocity and that therefore, in 
accordance with s 2A(2)(a) of the Tasmanian Criminal Code, proof that the complainant did not 
communicate consent is sufficient to establish absence of consent. This thesis looks at the way that the 
amended provisions are being implemented by conducting a content analysis of trial transcripts of 
sexual offences cases heard in the Tasmanian Supreme Court in which the determination of the issue 
of absence of consent was critical to the case outcome. The research also includes interviews with 
judges of the Supreme Court of Tasmania and legal practitioners admitted to the Tasmanian bar. The 
treatment of the issue of consent to sexual conduct is examined to determine whether or not it is 
consistent with the intentions articulated by parliament and the reform advocates. The findings from 
this research provide evidence that the reforms are not being implemented as intended. There is 
evidence that judges and counsel continue to rely on a pre-reform notion of consent and indications 
that the prosecution tailor cases to their understanding of the jury’s preconceived views about rape, 
rape victims and consent to sexual intercourse. The thesis concludes that the general reluctance or 
inability to engage with the new concept of consent that the reforms have instituted must be addressed 
by providing education about the meaning and effect of the amended legislation if there is to be any 
hope of achieving positive attitudinal change within both the criminal justice system and the broader 
community.   
  
iv 
 
Acknowledgments 
 
There are many people I wish to thank for their support and encouragement along the bumpy road to 
completion. Foremost are my supervisors, Kate Warner and Terese Henning. Much of the credit for 
the quality of the final thesis is due to the rigorous intellectual scrutiny and scrupulous eye for detail 
to which each of the many draft chapters were subjected. I count myself fortunate to have been 
blessed with such an exceptional supervisory team. I also acknowledge the support of the Law Faculty 
in a more general sense: the Faculty’s endowment of scholarship funds, the generosity and patience of 
library and IT staff and the wise counsel proffered by academic staff. I also thank Dr Jeremy Prichard 
for his support, both in his capacity as the post-graduate co-ordinator at the Law Faculty and as a 
valued friend and mentor. The collegiality of the Law post-graduate cohort is in no small measure due 
to his efforts.  
I thank my proof-readers who gave so freely of their time: Andrea Pentecost and especially Claire 
Hiller whose generosity and enthusiasm know no bounds. Thanks are also due to the staff at the 
Supreme Court registry and in particular Kath Kinsella who facilitated access to the trial transcripts 
which were integral to my research. I am also very grateful to the Chief Justice of Tasmania, The 
Honourable Ewan Crawford, for granting my request to interview members of the Supreme Court 
bench and in turn I thank those judges and prosecution and defence counsel who agreed to be 
interviewed. All gave both their time and opinions without reservation.  
I thank my children, Patrick, Fran, Cessie, Darcy and Clover, for accepting without complaint the 
inevitable disruptions to their lives. I thank the rest of my family for managing to maintain (or at least 
feign) an interest in my studies over such a long period of time. I am indebted to Mick for his loving 
support and sage advice that, even in the most difficult stages of my candidacy, enabled me to 
preserve a sense of perspective.  
Both my parents in their own ways have played a part in this thesis. My father, Vinny, gifted me an 
understanding that scholarship and the acquisition of knowledge are pleasures in their own right. My 
mother, Kathy, affirmed by her own flawless example, the beauty of the English language. This thesis 
is dedicated to her. She did not live to see it completed but my hope is that she would have been very 
proud.  
 
  
v 
 
Table of Contents 
Chapter 1: Introduction ........................................................................................... .1 
1.1 Introduction ....................................................................................................................................... 1 
1.2 Thesis Outline ................................................................................................................................... 1 
1.3 Research Rationale ............................................................................................................................ 5 
1.4 The Role of Consent in Sexual Offences .......................................................................................... 7 
1.5 The Problem of Consent ................................................................................................................. 11 
1.6 Attrition and Conviction Rates………………………………………………………………........15 
1.7 Legal Approaches to Determining the Issue of Absence of Consent…………………..................17 
1.8 History of the 2004 Reforms……………………………………………………………………...19 
1.9 Aims and Content of the Reforms……………...…………………………………………………22 
1.10 Changes to the Original Bill...…………………………………………………….......................32 
1.11 Efficacy of Legal Reform………………………………………………………………………..33 
1.12 Summary…………………………………………………………………………………………35 
Chapter 2: An Historical Account of Rape Myths…………..………………………37 
2.1 Introduction………………………………………………………………………………………..37 
2.2 The Basis for Criminalisation……………………………………………………………………..42 
2.3 Female Subordination……………………………………………………………………………..44 
2.4 The Nature of Women…………………………………………………………………………….57 
2.5 The Pre-Eminence of Chastity…………………………………………………………………….61 
2.6 Stranger Rape……………………………………………………………………………………...66 
2.7 Conclusion………………………………………………………………………….......................68 
vi 
 
Chapter 3: National and International Comparisons..……………………………..69 
3.1 Introduction………………………………………………………………………………………..69 
3.2 Rape as Violence…………………………………………………………………………………..71 
3.3 Statutory Definition of Consent…………………………………………………….......................79 
3.4 The Mental Element and Mistaken Belief in Consent…………………………….......................100 
3.5 Conclusion……………………………………………………………………………………….111 
Chapter 4: Research Design and Methodology……………………………………114 
4.1 Introduction………………………………………………………………………………………114 
4.2 Research Design………………………………………………………………………………….115 
4.3 Analysis of the Transcripts………………………………………………………………………124 
4.4 The Cases………………………………………………………………………………………...128 
4.5 Conclusion……………………………………………………………………………………….134 
Chapter 5: Case Study 1……………………………………………………………….135 
5.1 Introduction………………………………………………………………………………………135 
5.2 Manifestation of Dissent (Brennan and Horne)………………………………………………….136 
5.3 Conclusion……………………………………………………………………………………….146 
Chapter 6: Case Study 2……………………………………………………………….148 
6.1 Introduction………………………………………………………………………………………148 
6.2 Force of Fear of Force (Riley and Allen)………………………………………………………...148 
6.3 Conclusion……………………………………………………………………………………….169 
Chapter 7: Case Study 3……………………………………………………………….171 
7.1 Introduction………………………………………………………………………………………171 
vii 
 
7.2 No Communication of Consent………………………………………………………………….171 
7.3 Conclusion……………………………………………………………………………………….185 
Chapter 8: Success of the Reforms—Assessment, Recommendations and 
Conclusion……………………………………………………………………………….187 
8.1 Introduction………………………………………………………………………………………187 
8.2 Central Problems with the Reforms’ Implementation…………………………………………...188 
8.3 Additional Concerns……………………………………………………………………………..204 
8.4 Further Proposals for Improving the Implementation of the Reforms…………………………..212 
8.5 Conclusion……………………………………………………………………………………….230 
Bibliography……………………………………………………………………………..233 
Books………………………………………………………………………………………………...233 
Articles………………………………………………………………………………………………237 
Law Reform Commission Reports…………………………………………………………………..245 
Other Reports and Reviews………………………………………………………………………….245 
Cases…………………………………………………………………………………………………248 
Legislation……………………………………………………………………………………………250 
International Treaties………………………………………………………………………………...251 
Government Hansard………………………………………………………………………………...252 
Internet Materials…………………………………………………………………………………….252 
Miscellaneous………………………………………………………………………………………..253 
 
 
